
  

 
 

 
 

 

Appeal Decision 
Inquiry held on 17 January 2017 & 9 February 2017 

Site visit made on 16 January 2017 

by K R Saward  Solicitor 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 28 February 2017 

 

Appeal Ref: APP/T5150/C/15/3137960 
7 Mascotts Close, London NW2 6NS 

 The appeal is made under section 174 of the Town and Country Planning Act 1990 as 

amended by the Planning and Compensation Act 1991. 

 The appeal is made by Ms Malka Lew against an enforcement notice issued by the 

Council of the London Borough of Brent. 

 The enforcement notice was issued on 2 October 2015.  

 The breach of planning control as alleged in the notice is without planning permission, 

the material change of use of the premises to six flats and the erection of a single 

storey front extension to the premises. 

 The requirements of the notice are:- 

STEP 1   Cease the use of the premises as six flats and its occupation by more than ONE 

household. 

STEP 2   Remove all kitchens, except ONE, and all bathrooms, except TWO, from the 

premises. 

STEP 3   Remove all partitions, doors, facilities, fixtures and equipment that facilitate 

the unauthorised change of use of the property as flats. 

STEP 4   Remove all waste, materials and items associated with the unauthorised 

change of use and restore the property back into a single family 

dwellinghouse. 

STEP 5   Demolish the single storey front extension, remove all debris, items and 

materials arising from that demolition and remove all materials associated with 

the unauthorised development from the premises. 

 The period for compliance with the requirements is 6 months. 

 The appeal is proceeding on the grounds set out in section 174(2)(a),(b),(c),(f) & (g) of 

the Town and Country Planning Act 1990 as amended.  Since an appeal has been 

brought on ground (a) an application for planning permission is deemed to have been 

made under s177(5) of the Act. 
 

Decision  

1. It is directed that the enforcement notice be corrected by:- 

(i) deleting STEP 1 of Schedule 4 in its entirety and replacing it with the words 
“Cease the use of the premises as flats.”;  

(ii) deleting the words “and restore the property back into a single family 
dwellinghouse” from STEP 4 of Schedule 4; and  

(iii) deleting the word “front” from the allegation in Schedule 2 and from STEP 

5 of Schedule 4 and replacing it with the word “eastern”.  

2. Subject to these corrections, the appeal is dismissed and the enforcement notice 

is upheld. Planning permission is refused on the application deemed to have  
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been made under section 177(5) of the 1990 Act as amended. 

Applications for costs 

3. At the Inquiry, the Council and Ms Malka Lew each made an application for costs 

against the other.  These applications are the subject of a separate Decision. 

Procedural matters 

4. The Inquiry was opened and adjourned on 17 January 2017 without hearing 

evidence as the appellant’s advocate was unwell.  The Inquiry was resumed on 
9 February 2017.  All oral evidence to the Inquiry was given on oath or sworn 

affirmation. 

5. To facilitate the efficient running of the Inquiry I undertook an accompanied site 
visit the day before opening the Inquiry in light of the issues raised concerning 

facilities inside the premises.  The parties were given opportunity for a further 
site visit to take place at the end of the Inquiry, but confirmed another site visit 

was unnecessary. 

6. Since issuing the notice, the Council has adopted the London Borough of Brent 
Local Plan, Development Management Policies (DMP) document, November 

2016 which replaces the policies of the London Borough of Brent Unitary 
Development Plan, 2004 cited in the notice.  The deemed planning application 

arising from the ground (a) appeal falls to be considered against the up-to-date 
policies in the DMP. 

Matters relating to the requirements of the notice 

7. STEP 2 of the enforcement notice seeks the cessation of the use of the property 
as six flats.  It was unnecessary to prescribe the number of flats in the 

requirement and, as drafted, the notice does not prevent the use of the property 
for any number other than six flats.  Clearly, that was not the intention.  This 
was a matter raised in my pre-Inquiry note to the parties.   

8. In closing, the appellant’s advocate submitted that any change in numbers in 
the notice would be profoundly unjust going to the core of the appellant’s rights.  

That may be so if a change were made to the number of flats identified in the 
allegation, but it is difficult to see how the appellant could suffer injustice by 
putting the notice in order so that the requirements can be effective in 

remedying the alleged breach.  If the notice were to be upheld without deleting 
the number six, compliance could be achieved by simply changing the number 

of flats in the property, making this part of the notice ineffectual.  I am satisfied 
the notice can and should be corrected by deleting “six” from STEP 2 of the 
requirements and that this can be done without causing injustice to either party.   

9. A notice should go no further than is necessary to correct the breach.  In this 
case, the breach can be remedied by cessation of the use as flats.  Seeking 

cessation of occupation by more than one household goes beyond remedying 
the breach.  The parties agreed at the Inquiry that this part of the requirement 

should be deleted.   

The validity of the enforcement notice 

10. It is a well-established and well known principle of the Miller-Mead1
 judgment  

                                       
1 Miller-Mead v Minister of Housing and Local Government [1963] 1 A11 ER 4592   
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that a notice must tell a recipient of it fairly what he has done wrong and what 

he must do to remedy it.  There are two single storey extensions at the property 
and the appellant claims to be unclear which of these extensions is targeted by 

the notice.  The appeal property is a mid-terrace house which has been 
extended to both elevations.   

11. The development which the notice alleges to be in breach of planning control is 

“a single storey front extension to the premises”.  The notice requires demolition 
of the “single storey front extension”.  Whilst acknowledging that it is not 

entirely clear, the Council considers the “front” to be the eastern elevation 
where there is a virtually full-width single storey extension.  This is the larger of 
the two extensions.  The reasons for issuing the notice refer to the scale, height 

and massing of the extension thereby indicating it is more likely to be the 
extension under attack.  

12. The eastern elevation faces towards the vehicular highway albeit separated by a 
parking area of several metres in depth which is outside the appellant’s 
ownership.  A smaller single storey extension has been built to the western 

elevation which overlooks a large communal grassed area.  A public footpath 
passes immediately beside the garden boundary. 

13. Both parties referred to the Government’s Technical Guidance which for the 
purpose of permitted development rights describes ‘principal elevation’ as being 
in most cases ‘that part of the house which fronts (directly or at an angle) the 

main highway serving the house (the main highway will be the one that sets the 
postcode for the house concerned). It will usually contain the main architectural 

features such as main bay windows or a porch serving the main entrance to the 
house. Usually, but not exclusively, the principal elevation will be what is 
understood to be the front of the house.’   

14. At my site visit, it was apparent that there is no clearly distinguishable front and 
rear elevation.  The terraces are configured in staggered rows and each 

elevation is comparable in appearance to the terrace it faces on either side.  
There are no defining architectural features on either elevation.  The gardens on 
both sides are small.  Which side has the ‘front’ door is not readily discernible. 

On the Ordnance Survey plan annexed to the notice, Mascotts Close is 
annotated as the road where the garages are located.  The postcode is for this 

road.   

15. The appellant produced a Certificate of Lawfulness issued by the Council for a 
single storey “rear” extension at a property in Broadfield Close.  This is a parallel 

road located very nearby where the properties are configured similarly.  In that 
case, the delegated report states that “whilst the extension fronts a highway, in 

this case the principle [sic] elevation is the western elevation which fronts the 
public footpath and grassed area”.  The Council’s description in this enforcement 

notice of the eastern extension being at the “front” is inconsistent with its 
decision that the Broadfield Close extension is at the rear. 

16. Although the postcode and location of the vehicular highway are persuasive 

factors, on balance, in my judgement the front elevation is the western side 
facing the landscaped area.  I arrive at that view due partly to the degree of 

separation from the road with intervening land to the east in contrast with the 
western side where the public footpath runs directly alongside.  There is also a 
greater sense of enclosure along the eastern side with high fencing providing 
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private space akin to rear gardens whereas the western side is more open.  My 

conclusion is that the notice is incorrect to refer to a “front” extension. 

17. Subsequent to Miller-Mead the Courts have made it clear that an Inspector has 

wide-ranging powers to amend enforcement notices and there is an expectation 
that wherever possible, an Inspector will do so.  In the case of Simms2, the 
Court held there was only one test that proposed alterations had to follow and 

that was whether they would cause injustice to either of the parties.  Despite 
protestations of injustice if a correction were made, the appellant’s agent, Mr 

Ormonde, was unable to identify how injustice might arise and no clear 
elaboration was given during the course of the Inquiry. 

18. Indeed, under cross-examination Mr Ormonde acknowledged that he assumed 

the notice was probably directed to the larger extension.  Arguments were 
presented on the appellant’s behalf at the Inquiry in relation to the larger 

extension.  Whilst some arguments were not contained in written submissions 
(notably on ground (c)), the appellant presented evidence for this extension 
under more than one ground.  In the circumstances, it is difficult to see how any 

injustice could arise from amendment of the allegation to replace the word 
‘front’ with ‘eastern’ when the case has been made for that extension 

irrespective of any uncertainty over how it should be termed. 

19. Accordingly, I shall correct the notice to refer to the ‘eastern’ extension. 

Reasons 

The appeal on ground (b) 

20. This ground is that the breach of control alleged in the notice has not occurred.  

It is argued in the context of a change of use only.  In order to succeed on this 
ground it would need to be demonstrated that there has been no material 
change of use of the premises to six flats, as alleged.  The appellant has the 

burden of proof and the test of the evidence is the balance of probabilities.  The 
wording of ground (b) is that the matters alleged have not occurred rather than 

the matters are not occurring.  The relevant date is when the notice was issued 
i.e. 2 October 2015. 

21. Prior to its conversion in 2015, the appeal property was a 3 bedroom terraced 

house (the third bedroom being in the converted loft space) and its lawful use 
was a dwellinghouse within the meaning of Class C3 of the  Town and Country 

Planning (Use Classes) Order 1987 (UCO) as amended.  It is the appellant’s 
contention that when the notice was issued the property was in use falling 
within use Class C4, being the use of a dwellinghouse by not more than six 

residents as a “house in multiple occupation” (HMO).   

22. There is no dispute between the parties that a change of use of a building from 

Class C3 to C4 benefits from deemed planning permission pursuant to Article 
3(1) and Schedule 2, Part 3, Class L of the Town and Country Planning (General 

Permitted Development)(England) Order 2015 (the GPDO).  However, the 
parties disagree on whether the use to which the property has been put 
constitutes a use within Class C4 or use as self-contained flats.     

23. For the purposes of Class C4, the interpretation section of the UCO says that a 
“house in multiple occupation” (HMO) does not include a converted block of flats 

                                       
2 Simms v SSE & Broxtowe BC [1998] PLCR 2455   
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to which section 257 of the Housing Act 2004 applies but otherwise has the 

same meaning as in section 254 of that Act.  The building is not a converted 
block of flats and so the issue turns to section 254 which provides that a 

building (or part of a building) will be a HMO if it meets the conditions of “the 
standard test” in section 254(2). 

24. This test is fulfilled where: one or more units of living accommodation not 

consisting of a self-contained flat or flats, the accommodation is occupied by 
persons who do not form a single household, it is their only or main residence 

and constitutes the only use of that accommodation.  At least one occupier must 
be liable to pay rent or to provide other consideration for occupying the 
property.  Finally, two or more of the households must either share, or be 

lacking in, one or more basic amenities i.e. a toilet, personal washing facilities 
or cooking facilities. 

25. It is common ground that each unit has a toilet and personal washing facilities.  
The issue in contention is whether there were “cooking facilities” within each 
unit when the notice was issued.  If all three basic amenities were available for 

the exclusive use of its occupants, then there would be self-contained flats as 
defined in section 254(8) of the 2004 Act and not a Class C4 HMO use.  On the 

other hand, if two or more units relied on shared cooking facilities, there will 
have been a HMO even if the property also has self-contained flats. 

26. There is no dispute that “cooking facilities” denotes some means to heat food 

such as a microwave, oven or hob. 

27. During my site visit I was able to see that each of the open plan rooms are 

fitted with kitchen style cupboards, a metal sink with tap, small area of worktop 
and a fridge.  All rooms had lockable doors.  There were two very small kitchens 
at either end of the ground floor accommodation.   

28. At the Inquiry, it was proffered for the appellant that unless I can be satisfied 
that there is evidence to demonstrate that all six rooms ceased to be rooms in a 

HMO and became self-contained rooms, then the notice must be quashed.  That 
stance pre-supposes that I can be satisfied of the clarity and precision of the 
appellant’s evidence in the first instance having regard to the fact that the 

appellant has the burden of proof.  

29. The position is summed up in Gabbitas v SSE & Newham BC3 which is authority 

that the evidence of the appellant should not be rejected simply because it is 
not corroborated.  If there is no evidence to contradict or make the appellant’s 
version of events less than probable and his evidence is sufficiently precise and 

unambiguous, there is no good reason to dismiss an appeal on any legal ground. 

30. Thus, the onus is on the appellant in the first instance to give sufficiently precise 

and unambiguous evidence, even if uncorroborated.  

31. The appellant did not appear in person, nor did she produce any statement in 

the course of the appeal proceedings.  No explanation for this was given despite 
the Appeal Form indicating that the appellant would submit evidence under 
oath.  Instead, evidence was given by Mr Ormonde, the appellant’s agent who 

had been “instructed” by a relative of Ms Lew that her intention upon acquisition 
of the property was to change the use to a Class C4 HMO and that works were 

undertaken to facilitate that use.  Those works included the addition of the 

                                       
3 [1985] JPL 630 
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extensions to accommodate two ground floor communal kitchens.  It is Mr 

Ormonde’s instructions that there have been no cooking facilities in the rooms.  
He confirmed that he has had no contact with Ms Lew whatsoever.  

32. Mr Ormonde’s involvement did not commence until after the issue of the 
enforcement notice.  In consequence, he was unable understandably to give 
clear and precise evidence of the circumstances as they existed at the relevant 

time when they were not within his personal knowledge.  He could only assert a 
position on behalf of his absent client that he did not know to be fact.  What Mr 

Ormonde could confirm was that power sockets above and below the worktop 
were removed from the rooms after the notice was served on his advice.  This 
was intended to prevent cooking facilities being plugged in.  As evidence, I find 

this inconsequential.  Clearly there were sockets at the relevant date.  The issue 
is whether they were in use for the provision of cooking facilities at that time so 

that tenants were not reliant upon the shared kitchens.  Clearly, just because 
shared kitchens existed does not mean that tenants depended upon them.   

33. Sworn testimony was also given by Mr Koppel, a director of Pointview Estates, a 

property sales and letting management agency.  He described how his business 
had sourced the tenants and finalised the tenancy agreements between the 

prospective tenants and Cromwood Housing Ltd, a registered social landlord.   

34. The Council produced copies of two assured shorthold tenancy agreements for 
“Flat 3” and “Flat 4” dated 3 September 2015 and 4 September 2015, 

respectively.  They were granted for an initial term of 12 months and were 
therefore in place when the notice was issued.  Cromwood Housing Ltd is given 

as the landlord in each.  Mr Koppel confirmed that his business had been 
instructed by the appellant in September 2015.  Tenancy agreements for all six 
units were entered into around that same time following completion of the 

conversion works.     

35. Mr Koppel explained how his staff instructed prospective tenants that cooking in 

rooms is forbidden although nothing in the written tenancy agreements prohibits 
it.  Emphasis was placed on preventing tenants bringing in their own cooking 
facilities through the advice given, notices displayed at the property and spot 

checks.  My attention has been drawn by the appellant to Appeal Decisions4 for 
sites in Harold Hill where the Inspector considered it a step too far to presume 

that rooms are likely to have been used as self-contained flats because 
preventative measures are not in place, such as a clause in the tenancy 
agreements prohibiting cooking facilities.  As a general principle, I concur but 

equally it does not mean there must be a HMO.  The facts as a whole must be 
assessed. 

36. Under cross-examination Mr Koppel acknowledged that he did not suggest that 
a tenant could be evicted for breach of their tenancy if they did introduce 

cooking facilities.  He later suggested that if a tenant refused to give up cooking 
facilities then they would be served with notice of termination after 4 months.  
As evidence, it is much generalised on the approach that might be taken.  It 

does not serve to illustrate that there were not individual cooking facilities 
provided either by landlord or tenant.   

37. Indeed, Mr Koppel confirmed that he had not personally been to the appeal 
property and so could not vouch for whether cooking facilities were ever present 

                                       
4 Appeal refs: APP/B5480/C/15/313773, 3137866 & 3137867 dated 28 June 2016 
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within the individual rooms.  In this regard, much reliance is placed by the 

appellant on a site visit logbook for the property produced by Mr Koppel.  The 
logbook is headed up with Pointview Estates name, address and logo.  It records 

the date of each monthly inspection over the period from September 2015 to 
February 2016 (inclusive).  Mr Koppel explained that where there are blank 
boxes, access had not been gained to a room.  The word ‘OK’ is inserted in the 

column to indicate that on at least one occasion each of the six rooms had been 
checked to ‘Ensure that the “No Cooking Policy” is not breached’.  Mr Koppel 

suggested this demonstrates that there cannot have been cooking facilities 
within the rooms on those occasions. 

38. Whilst the Council did not challenge the authenticity of the log, as a document it 

has very limited value.  It does not identify who completed it, when the log was 
filled in and crucially what the person inspecting was actually checking under the 

“no cooking policy”, what they saw and how they did that check.  Without 
information of that kind, its meaning and reliability is uncertain. 

39. Notably, neither of the appellant’s witnesses have any first-hand knowledge of 

how the property was used at the relevant time.  No-one who would have been 
in a position to give that information, such as the appellant herself or any of the 

occupiers5, have provided any form of evidence.  Whilst there is no duty to field 
a witness, the failure in this instance to call any witness with actual knowledge 
of what was in those rooms is surprising given the issues and what is at stake.  

The only documentary evidence produced by the appellant is the logbook.  In 
my view this falls significantly short of providing clear or precise evidence that 

there were no cooking facilities in at least two of the rooms.   

40. Turning to the Council’s evidence, when Council officers conducted a site visit on 
11 August 2015 it found conversion works ongoing.  It describes 3 “self-

contained flats” on the ground and first floors, each unit having lockable doors 
and containing a kitchenette with sink and a separate shower room.  Site 

photographs show separate utility meters and newly fitted showers and kitchen 
areas.  Floor plans apparently obtained from the builders illustrate a layout 
which could be conducive to flats, but with separate kitchens, it could also be 

consistent with a potential HMO.  At that point, the units were unoccupied with 
no sign of cooking facilities.  The inclusion of kitchenettes gave the means to 

facilitate self-containment as flats, but unless and until cooking facilities were 
installed in each room, the property was capable of being either a HMO or flats. 

41. In terms of documentary evidence, the tenancy agreements for “Flat 3” and 

“Flat 4” describe the accommodation as a “studio flat”.  Mr Koppel confirmed 
that the other units were described in the same way.  As an estate agent, Mr 

Koppel stated that the term “studio flat” usually includes a kitchenette but this 
could be with or without cooking facilities.  Whilst I accept that the main terms 

of the tenancy agreements are drawn generally rather than bespoke to this 
property, the description has been inserted in specific reference to the units.  It 
strikes me as odd that these would be described as “studio flats” if they were 

rooms in a HMO.  It makes no sense to use a term which will often be used to 
describe a self-contained unit with cooking facilities if that is the very thing 

which it is intended to avoid.   

42. Moreover, Pointview Estates is a specialist property letting business and Mr 
Koppell clearly understood the difference between a HMO and flats.  He sought 

                                       
5 At least two of the original tenants remain in occupation 
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to give evidence on the importance placed in this case on ensuring the units did 

not become flats.  Yet, against that backdrop the rooms were described as flats 
in the agreements and there is nothing in the terms that point instead to a room 

in a HMO.  In isolation, this is not compelling evidence, but the Council’s 
position is reinforced by printouts of electronically completed housing benefit 
applications for the tenants of Flats 2 and 3.   

43. Both applications were both completed in September 2015 with the assistance 
of a member of staff from Pointview Estates.  In each form, the tenants identify 

that they have sole access to one kitchen and that they do not share any rooms 
with other households, including a kitchen.  There would be no reason for the 
tenants to provide inaccurate information when payment is made direct to the 

landlord.   

44. Counsel for the appellant asserted that the forms were inconsistent with reality 

and clearly wrong as the answers failed to mention the existence of the two 
communal kitchens.  The question in the forms is framed only to disclose rooms 
which are shared by the tenant with other people.  The form clearly seeks to 

establish whether the tenant has his own facilities or must share.  If the tenants 
had their own kitchen facilities within their flat, as indicated, then it may be 

expected they would have no need to use other facilities in the building. 

45. The forms were completed at the time of first occupation and provide clear 
evidence to contradict the assertion made on behalf of the appellant that no 

units were self-contained flats when the tenancies began. 

46. Valuation Office and Council Tax records are inconclusive as evidence when the 

means of categorisation of a property as a flat may not necessarily be the same 
as for planning purposes.  

47. It was the sworn oral evidence of Mr Gould, a neighbour, that he had helped the 

builder carry five boxes containing microwaves into the property before the 
tenants took up occupation.  A sixth microwave, he said, was already inside the 

property.  The reliability of Mr Gould’s evidence was, however, subsequently 
called into question when it emerged that there had previously been an 
extension to the eastern elevation of No 7 despite his firm denial that an 

extension had existed.  This may have been an oversight but in the 
circumstances, it limits considerably the weight I can attach to his evidence. 

48. I give very little weight to unspecific references by Mr Wicks for the Council to 
verbal discussions with tenants confirming that they had prepared and 
consumed food in their rooms without using the communal kitchen facilities.  

Photographs taken by Mr Wicks of the interiors of “Flats 4” and “5” are undated 
and inconclusive on whether there are cooking facilities.  As such I attribute 

them no weight.  It was further suggested by the Council that the housing 
benefit allowances are consistent with self-contained flats.  Whilst I have been 

supplied with the rates applicable from 1 April 2015 to 31 March 2016 I have no 
means of comparing them with the sums received. 

49. Contrary to the Council’s assertion, Mr Koppel opined that there is no difference 

in the rental income achievable between a room in a HMO and a self-contained 
studio flat with plug-in cooking facilities.  As Mr Koppel is a specialist in property 

letting I have no reason to doubt his testimony on this point, particularly as 
there is no evidence to indicate otherwise.  If there is no difference, then the 
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amount of rent payable for these units does not assist either way in establishing 

whether there is a HMO or flats. 

50. Drawing all the evidence together, it is simply insufficient for the appellant to 

rely on her professional witnesses who have no direct knowledge of how the 
property was used at the relevant time.  That does not constitute sufficiently 
precise and unambiguous evidence.  No first hand evidence either sworn or 

capable of being tested has been produced.  The only tangible evidence of the 
appellant takes the form of the log book of inspections.  This is not enough as a 

stand-alone document to provide sufficiently clear and precise evidence of a 
HMO use.  Weighed against that is some evidence in the form of tenancy 
agreements describing the units as flats and most notably housing benefit 

application forms which contradict the appellant’s case.  Whilst that 
documentary evidence relates only to two of the units, it does undermine the 

credibility of the appellant’s evidence which is far too thin and imprecise in any 
event for reliance to be placed on it. 

51. This leads me to conclude that the appellant has failed to discharge the burden 

of proof and I find on the balance of probabilities that at the relevant time there 
was a change of use to 6 flats, as alleged.  

52. In arriving at this view I have had regard to the three legal Opinions produced 
and other Appeal Decisions brought to my attention.  Whilst there appear to be 
similarities between this and the type of accommodation described in the 

Sheffield Drive appeals6, in that case there was first hand evidence from 
occupiers enabling the Inspector to conclude that the majority of units shared 

cooking facilities.  Similarly, in the Harold Hill appeals that were allowed on 
ground (b) there was direct witness evidence.  Those Decisions contrast with 
this case where there is an absence of direct witness testimony of circumstances 

as they existed at the time of issue of the notice.  Plus, there is evidence here to 
contradict the case for the appellant.  In common with this appeal, in the 

Humber Road Appeal Decision7 which was dismissed on ground (b), there was 
also a lack of evidence from anyone with first-hand knowledge of the units and 
housing benefit applications contradicting the appellant’s evidence.   

53. Ultimately, all of the decisions turn on their particular facts and do not set an 
irresistible precedent to be followed in this case. 

54. The appeal on ground (b) fails. 

The appeal on ground (c) 

Change of use  

55. The appeal on this ground is that the matters alleged in the notice do not 
constitute a breach of planning control.  The allegation concerns a change of use 

to 6 flats.  In written submissions, the appellant sought to justify a HMO use as 
permitted development, but that is not the matter alleged in the notice to be a 

breach of planning control.   

56. At the Inquiry, the argument was developed to submit that when the property 
was first converted, it was in use as a HMO under permitted development rights.  

If it is now flats, the appellant says that it came about at some point after the 

                                       
6 Appeal refs: APP/B5480/C/16/3146056 & 3146057 dated 12 October 2016 
7 Appeal Ref: APP/T51550/C/15/3138227 dated 7 February 2007 
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units were occupied and the extensions substantially completed.  The only 

reason for that change from a HMO is because a microwave or hob has been 
plugged in.  It is inconceivable, the appellant argues, that a change of that type 

could amount to a material change of use in planning and land use terms. 

57. That line of argument is bound to fail not least because there is insufficient 
evidence that a HMO use ever began as explored in my considerations under 

ground (b) above.  On the information before me there has been a sub-division 
of a single Class C3 dwellinghouse into six self-contained dwellinghouses which 

amounts to development under section 55 of the 1990 Act. 

58. Even if I were satisfied that the property started out as a HMO, I have found the 
use at the relevant date to have been as flats.  It is explicitly stated within Class 

L of the GPDO that development is not permitted where it would result in two or 
more separate dwellinghouses falling within Class C3.  Thus, a change between 

Class C4 to flats is not permitted.  One of the key components differentiating 
rooms in a HMO from flats is that flats have cooking facilities.  Where the other 
basic amenities are present, the addition of cooking facilities is where the line is 

crossed.  The very point is that flats and rooms in a HMO are different types of 
accommodation (recognised by different use classes) and have different effects.   

59. As the Council pointed out, a small HMO would be limited to 6 occupants 
whereas flats could have many more occupants.  This is a significant difference 
in the effect of the type of uses.  Flats are liable to generate a greater intensity 

of use with potential to cause more noise and disturbance to neighbours.   

60. On the issue of intensity of use, Mr Ormonde referred me to the Appeal Decision 

for 28 Mornington Crescent8 where  the Inspector explained how case law has 
established that intensification within the same use class does not constitute 
development unless and until its effect is to take the use outside of the class 

altogether.   

61. Whilst the use for both flats and a HMO is clearly residential and the difference 

in accommodation may only be cooking facilities, there is a distinction in use 
class and the effects of the uses are not the same particularly in terms of 
potential occupation levels.   To my mind, the effects in this scenario would be 

likely to give rise to a material change of use requiring planning permission.  

62. The appeal on ground (c) fails. 

Extension 

63. Whilst a case was not pleaded in the written submissions for the extension 
under ground (c), it was introduced as an issue at the Inquiry.  The Council was 

afforded opportunity to respond.   

64. The case was put that the (eastern) extension is permitted development 

pursuant to the provisions of Article 3 of the GPDO and Schedule 2, Part 1,  
Class A which permits the enlargement, improvement or other alteration of a 

dwellinghouse subject to certain prescribed conditions and limitations.   

65. Given my finding that the ‘front’ and therefore the ‘principal’ elevation is the 
western side, the extension targeted by the notice does not extend beyond a 

                                       
8 Appeal Ref: APP/X5210/C/07/2034125, 2034118, 2034129 & 2034128 dated 12 December 2007 
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wall forming the principal elevation of the original dwelling to be excluded as 

Class A development  under paragraph A.1.(e).   

66. The parties agree that the extension was built as part of the conversion works.  

67. Despite the appellant’s apparent intentions, the evidence before me is that the 
conversion was to flats rather than a Class C4 HMO.  For the purposes of      
Class A, a building containing flats is excluded from the definition of 

“dwellinghouse” in Article 2 and so does not benefit from permitted development 
rights.  It follows that operational development undertaken for the purposes of a 

conversion to flats similarly cannot rely upon Class A. 

68. Even if I had been satisfied that the change to flats took place subsequently, the 
extension has not been constructed in materials similar in appearance to those 

used in the construction of the existing dwellinghouse as required by the 
condition in paragraph A.3.(a).  The host dwelling has white horizontal cladding 

and exposed brickwork to the side and a concrete tiled pitched roof.  In 
contrast, the extension has painted render over blockwork and a flat felted roof.  
Mr Ormonde swore that in his view the materials are of similar appearance, but 

I am not persuaded given the contrast in materials and finish.  In my view, the 
materials used in the extension bear no correlation in external appearance to 

those of the original dwelling.  That being so, the extension cannot be permitted 
development for that reason also.   

69. The appeal on ground (c) fails. 

The appeal on ground (a) and the deemed planning application 

Extension – Character and appearance 

Main Issue 

70. The main issue is the effect of extension on the character and appearance of the 
host property and the surrounding area. 

Reasons 

71. The appeal property is located on a housing estate composed of relatively 

modern terraced houses. No 7 is a mid-terrace.  Some properties within the 
terrace are staggered including No 7.  Its eastern elevation is set further back 
than neighbouring No 9 and with a lower roofline.  All the houses in the terrace 

feature white horizontal cladding, exposed brickwork and concrete tiles on the 
pitch of the roofs.  A parking area separates the appeal property from the 

highway.  Garage blocks on either side of the parking area create a somewhat 
untidy appearance.  

72. The single storey extension is almost full width and occupies a large part of the 

small garden.  Only a narrow strip of garden remains.  Despite the high 
boundary fence and separation distance, the top of the extension is still clearly 

visible from the road.  The deep ridge of the flat roof with painted render below 
highlights its presence.  The height and width causes the extension to appear as 

a disproportionate addition, out of scale with the host dwelling. 

73. Whilst there may be other extensions along the row, none in particular have 
been drawn to my attention as being comparable in size, form or materials.  In 

any event, the circumstances giving rise to those other extensions are unclear. 
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74. I have considered Mr Ormonde’s suggestion that the extension could be clad in 

‘Perspex’ for it to match more closely the host dwelling, but that would not 
address the roof or issues of scale.  

75. The appellant argues that following compliance with the notice, an extension 
could be re-built as permitted development under Schedule 2, Part 1, Class A of 
the GPDO.  Any such extension would need to comply with the limitations and 

conditions including the condition requiring similar materials which would 
achieve a better appearance.  As a fallback position it does not give reason to 

allow a less satisfactory extension as built.  

76. I find that the extension has a significant adverse effect on the character and 
appearance of the host dwelling and the surrounding area contrary to Policy 

DMP1 and paragraphs 17, 56 and 57 of the National Planning Policy Framework 
insofar as they seek high quality design in keeping with the locality.  

Change of use 

77. In its reasons for issuing the notice, the Council identified the development plan 
policies which it considered to be offended by the development, some of which 

have been replaced by the DMP.  Policy DMP 17 seeks to maintain family sized 
housing.  Other reasons identified by the Council concern the living conditions 

for present and future occupants along with parking provision. 

78. Mr Ormonde readily admitted on behalf of the appellant that a use as flats would 
be unacceptable in planning terms.  Indeed, Mr Ormonde went so far as to 

suggest there was no chance any Inspector would allow a change of use to flats. 

79. The stance taken by the appellant at the Inquiry was that there is a ‘fallback’ 

position as a HMO and when a use as flats is compared to that of a HMO there is 
no material difference in terms of effect.    

Main Issue 

80. The main issue is, therefore, whether any development plan conflict is 
outweighed by other considerations, namely the fallback position.  

Reasons 

81. Before considering the detail, it is important to note that the deemed planning 
application is derived directly from the allegation i.e. 6 flats.  If the ground (a) 

appeal were to succeed then planning permission would be granted for 6 flats, 
not a HMO.  In the first instance, and despite Mr Ormonde’s submission, I must 

be satisfied on whether or not a development as 6 flats is contrary to the 
development plan.  If not, there would be no reason to withhold planning 
permission.  Only if the change of use is contrary to the development plan would 

consideration be given to any fallback position as part of the planning balance. 

82. Policy CP 21 of the Core Strategy, (CS) 2010 seeks to maintain and provide a 

balanced housing stock in Brent with emphasis on the need for family 
accommodation with over two bedrooms.  The supporting text to Policy DMP 17 

acknowledges how the conversion of existing housing stock into smaller 
dwellings provides many additional homes across London and Brent, but family 
housing to meet local needs is also given as a priority.  In order to maintain 

family sized housing, the policy provides for the conversion of such homes of 3 
bedrooms or more only where the existing home is 130sqm or more and it 
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results in at least a 3 bedroom dwelling.  Exceptions to this will only be allowed 

where the amenity of the existing family sized home is so deficient that family 
occupation is unlikely and it could not be changed to overcome such 

deficiencies.   

83. The evidence before me is that the property was formerly in use as a 3 bedroom 
dwelling with an estimated floor area of approximately 95-100sqm.  I have no 

reason to believe that the accommodation was previously deficient for family 
occupation.  Therefore, a use as flats is contrary to Policy DMP 17 and appears 

to have resulted in the loss of a family home contrary to CS Policy CP21.  

84. There is no dispute between the parties that the internal floor space of each unit 
falls well below the minimum 37sqm for a 1 person, 1 bedroom flat provided in 

Policy 3.5 of the London Plan 2015 being the standard also that Policy DMP 18 
requires to be met. 

85. In its Statement of Case, the Council refers to the impact on car parking 
provision, but no details have been submitted in support.  In the absence of 
information, I cannot be satisfied that there is conflict with the development 

plan in this regard.    

86. From the information before me and for the policy reasons stated, the change of 

use to flats fails to accord with the development plan in terms of the loss of a 
family sized home and the significant adverse effect on living conditions for 
occupiers due to the size of internal living space. 

The fallback position 

87. At the Inquiry, it was submitted for the appellant that it is entirely clear she 

would lawfully convert the premises to a Class C4 HMO via the GPDO should the 
notice be upheld and its terms carried through.  There is every conceivable 
economic reason for her to do so it was said.  The only change between the two 

uses is a microwave or hob.  Against that backdrop, it is submitted that all 
arguments about housing fall away.  Notwithstanding any policy objections the 

appellant maintains there is no reason in planning and land use terms not to 
grant planning permission when there is the fallback position.  

88. A 6 bedroom HMO may not be realistic on the current layout.  As the appellant 

acknowledged, both extensions cannot have been constructed lawfully as 
permitted development.  Based on my findings above, the front elevation is the 

western side where there is a smaller kitchen extension.  Paragraph A.1.(e) of 
Class A9 does not permit development where the enlarged part of the 
dwellinghouse would extend beyond a wall which forms the principal elevation of 

the original dwellinghouse.  It was uncontested that the ground area of the 
structure exceeds the limits for a porch under Class D. 

89. Therefore, it is quite possible that the western elevation extension will be found 
to be unauthorised and enforced against which limits the options in considering 

the fallback.  Given my conclusion with regard to the eastern elevation 
extension, there would only be this shared kitchen extension if it were 
demolished, the use returned to a single dwellinghouse and then re-built within 

permitted development limits.  Thus, the size of any HMO will depend on these 
factors.  

                                       
9 Of Part 1 of Schedule 2 of the GPDO 
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90. It is the evidence of Mr Ormonde submitted under ground (a) that the number 

of existing occupants is restricted to a maximum of six on the basis of a HMO 
use.  He suggests that it is better than the surrounding houses where there is 

no restriction on the size of family that may occupy a property.  Drawing 
comparisons between the effects of a HMO and single C3 dwellinghouse does 
not provide any justification for the grant of permission for 6 flats which would 

be the outcome for success on ground (a).  

91. I have already found under ground (c) that there would be a material change of 

use if there were a change from Class C4 to Class C3 because of the impacts 
and those impacts are sufficient to refuse planning permission.  A condition to 
restrict the numbers in occupation of the flats is unlikely to be reasonable and if 

it were set at a level of no more than 2 occupants per room, the level of use 
would still differ appreciably from a small HMO.   

92. Undoubtedly, the use as flats has been lucrative for the appellant.  The evidence 
of Mr Koppell suggests that income from a HMO use could be comparable.  
Given the potential profitability, there is financial incentive for the appellant to 

convert the property to a HMO after reinstatement to a single dwellinghouse.  
However, the position with regard to the western extension gives me reason to 

believe it is unlikely to be as large as the property at present even if the eastern 
extension were re-built as permitted development.  

93. It seems to me that the fallback position is for development that would not be 

as harmful as the position if the deemed planning application for 6 flats were to 
be allowed.  Having carefully considered the position, I regard the likely 

reinstatement of the property including demolition of the extension and 
subsequent conversion to a small HMO to be a material consideration which 
does not in this case justify making a decision which is not in accordance with 

the development plan. 

Conclusion on ground (a) and the deemed planning application 

94. For the reasons given above, and having had regard to all other matters raised, 
I conclude that the appeal on ground (a) and the application for deemed 
planning permission should fail.  

The appeal on ground (f) 

95. The ground of appeal is that the steps required by the notice to be taken are 

excessive.   

96. In considering a ground (f) appeal, it is important to identify the purpose for 
which the notice was issued.  Section 173 of the Act indicates that there are two 

purposes which the requirements of an enforcement notice can seek to achieve.  
These are either to remedy the breach of planning control which has occurred 

(section 173(4)(a)), or to remedy any injury to amenity that has been caused 
by the breach (section 173(4)(b)).  The Council says the intention was to 

remedy the breach.  That is consistent with the requirements to cease the use 
and demolish the unauthorised eastern extension.  

97. The appellant has referred me to the line of authorities in Tapecrown Ltd V 

FSS10, Moore v SSCLG11
 and Ahmed v SSCLG and Another12

 which establish, in 

                                       
10 [2006] EWCA Civ 1744  
11 [2013] JPL 192 
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effect, that if there is an obvious alternative which would overcome the planning 

difficulties at less cost and disruption it should be considered.  The ‘obvious 
alternative’ says the appellant is to require reinstatement to a Class C4 use as a 

change of use from Class C3 to C4 is lawful pursuant to the GPDO13.  However, 
that right only subsists once the property has reverted to a Class C3 use.  
Section 57(4) of the 1990 Act provides for reversion to the last lawful use 

following compliance with an enforcement notice, but I have not been 
persuaded on the evidence that a HMO use previously subsisted.  

98. It is necessary for the requirements to match the matters alleged.  If I varied 
the steps to ensure the removal of cooking facilities for a HMO use then the 
requirements would not match the allegation of flats nor would they remedy the 

breach.  The requirements seek to remedy the breach and so are not excessive 
in that respect.  Furthermore, full compliance with the requirements would not 

prevent the appellant from doing what she is lawfully entitled to do in the future 
once the notice has been complied with. 

99. The appeal on ground (f) fails. 

The appeal on ground (g) 

100. The ground of appeal is that the time given to comply with the requirements of 

the notice is too short.  The appellant seeks 9 months instead of the 6 months 
provided in the notice.  It is contended that as a matter of simple common 
sense it is impossible to do all that is required within 6 months when the 

property is occupied by tenants. 

101. Mr Koppell confirmed that the initial fixed term of each tenancy has expired.  It 

should therefore be possible to give notice of termination to the tenants without 
breaching the terms of their tenancies.  

102. I have no evidence of a housing shortage for equivalent type and cost of 

accommodation in this area to suggest that it would be difficult for tenants to 
find somewhere else to live.  The Council submitted that there is plenty of 

alternative accommodation available to rent, identified from a quick internet 
search.  This was not contradicted. 

103. Clearly the demolition and restoration works cannot be undertaken until the 

premises have been vacated.  However, I have nothing beyond a mere assertion 
to support the stance that the works could not reasonably be completed within 

the time afforded. 

104. The appeal on ground (g) fails.  

 

KR Saward                                                                                      

 

INSPECTOR 
 
 

 

                                                                                                                            
12[2014] EWCA Civ 566   
13 Schedule 2, Part 3, Class L 
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